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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of the Adm nistrative Law Judge (ALJ) in the appeal of Robert R
Wat son (Appellant or Watson). Watson was dismssed from his
position as a Deputy Labor Comm ssioner 1I, Departnment of
I ndustrial Relations (Departnent) and appeal ed his di sm ssal.

Wat son was charged with violations of CGovernnent Code section
19572, subdivisions (c) inefficiency, (d) inexcusable neglect of
duty, (e) insubordination, (m discourteous treatnent of the
public or other enployees, (0) wllful disobedience, and (t) other
failure of good behavior. The charges were based prinmarily on

appel l ant's conduct as a
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hearing officer in 11 particular cases. The Departnent charges
that appellant's conduct in these cases is illustrative of his
overal | performance as a hearing officer

The ALJ who heard the appeal sustained the dism ssal. The
Board rejected the Proposed Decision, deciding to hear the case
itself. After a review of the entire record, including the
transcript, the exhibits (including nunerous tape recordings of
Wat son's hearings), and the witten and oral argunents presented
by the parties, the Board sustains the dismssal for the reasons
set forth bel ow

BACKGROUND

Wat son has been enployed by the state continuously since
1970, first as an Enploynent Security Oficer and later as
Unenpl oynment | nsurance Oficer. He becanme an Industrial Wlfare
Agent on Novenber 1, 1972 and a Deputy Labor Conmi ssioner on June
1, 1976. Watson was pronoted to Deputy Labor Conm ssioner Il on
July 1, 1977 and served in that capacity until his dismssal on
June 21, 1990.

As Deputy Labor Comm ssioner 11, Witson's duties included
acting as a hearing officer for the Departnment of |Industrial
Rel ations on clainms for wages and benefits. Wat son conduct ed
appr oxi mat el y 350- 600 hearings per year.

In 1980 and 1981, Watson's supervisor prepared performance

eval uati ons whi ch asserted that Watson tended "to
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domnate a hearing with his comments rather than allow ng
participants to prevail wth the testinony." The eval uati ons
i ndicated that during this period of tinme, Watson was receptive to
comments and suggestions, and that his relationship with hearing
participants inproved. However, continued need for inprovenent
was still indicated particularly in affording the participants the
opportunity to readily express thensel ves during the course of the
heari ng.

On April 27, 1984, in response to conplaints from both the
claimant and defendant in a particular case, the Regional Manager,
Carol Cole, criticized Watson for telling the defendant to "shut
up and sit down," lecturing for 45 mnutes and preventing the
parties frompresenting informati on concerning their case. Watson
was infornmed of nunerous conplaints about "[l]ecturing or
sernmonizing . . . and rude and abrasive treatnent of the public.”

Watson was instructed and he agreed to inplenent a nunber of
changes in the manner in which he conducted hearings, including
el i m nating det ai | ed expl anati ons of t he law and hi s
responsibilities and refraining fromgiving irrel evant exanpl es of
pr obl ens. In addition, Watson was instructed to excuse hinself
briefly if he was in danger of losing his conposure and shouting
at the parties. Watson was advised that iif the conplaints

concer ni ng
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his behavior <continued, formal disciplinary action would be
recormended.

On July 16, 1985, Watson received criticism in a witten
menor andum from t he Regional Manager in regard to three hearings
he had recently conducted. He was again criticized for giving
I engthy lectures rather than |istening; attenpting to chastise and
"put down" the parties in a |oud harangui ng voice; saying words to
the effect that the way the claim was calculated didn't count;
bei ng rude and arrogant; and failing to permt the parties to talk
or respond to questions. The nmenorandum asserted that Watson's
lengthy diatribes during the hearings frequently caused him to
schedul e continuances in order to get the testinony of the
parties. The nmenorandum stated that disciplinary action was being
reconmended.

On August 14, 1985, Watson net with his Regional Manager to
further discuss the nenorandum of July 16. At this neeting,
Watson indicated that he had changed his style and was now
permtting the parties to talk while he listened and he had
reduced his explanations during the hearing process. The Regi onal
Manager inforned Watson that although adverse action was still
bei ng recommended, a lesser action than originally anticipated
woul d be recommended because Watson was being so cooperative

Wat son was inforned that a follow up
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meeting would occur on Novenber 13, 1985. However, neither
di sciplinary action nor follow up occurred.

Dani el Cornet, a Deputy Labor Conm ssioner |11, was assigned
to the Santa Barbara office on January 19, 1989. Over the course
of 1989, Cornet gradually becane aware of conplaints about the way
Wat son handl ed hearings, many of which he shared with Watson. On
Cct ober 23, 1989, Cornet called a neeting to discuss Witson's
demeanor and work perfornmance. Present at the neeting were
Wat son, his wunion representative, and Bob Smith, the Regional
Manager . At this neeting, portions of the tape recordings of
several of Watson's hearings were reviewed and di scussed incl udi ng

Pi zzi vs. Butson, Brockway vs. Quggia, and Abaurrea vs. Kinney.

The outcome of the neeting was reduced to witing and
provided to Watson on Novenber 3, 1989. The nenorandum listed a
nunber of cases, with specific legal errors identified. WAt son
was directed to cease verbal abuse of the public, allow parties to
present their testinony, accept evidence or testinmony which is
germane to the issues, and keep continuances to a mninmum He was

informed that the matter
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was being submitted to headquarters with a reconmendation for
adverse action.?

On June 21, 1990, Watson was notified that the adverse action
of dism ssal was being taken against him The specific instances
of m sconduct cited in the adverse action occurred in connection
with cases heard by Watson both before the October 23, 1989
neeting and after that date.

| SSUES

Thi s case presents the follow ng i ssues for our
det erm nati on:

a) Were each of the charges established by a preponderance of
t he evi dence;

b) Assum ng the charges are supported by the evidence, was
progressive discipline foll owed;

c) Is the penalty of dism ssal appropriate considering al

the circunstance?

This nmenorandum included a nunber of incidents that were

| ater used as the basis for the Departnment's adverse action. In
Gary Bl akel ey (1993) SPB Dec. No. 93-20 p.6, the Board determ ned
that ""[I]ncidents that form the basis for informal discipline
i nposed on the enployee, cannot [later] be used as the basis for
formal adverse action.” In the present case, the menorandum was
not itself informal discipline. The nenorandum clearly stated

that it was prelimnary to formal discipline based on these
i nci dents.
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DI SCUSSI ON
Speci fi c Charges

Part A

Part A of the adverse action alleges that Watson was rude,
abrasive, arrogant, badgering, and insulting to the public;
subject to loud enotional outbursts; and chastised all parties
appearing before him In addition, the adverse action alleged
that WAtson inappropriately applied waiting tinme penalties and
failed to foll ow other policies.

The testinmony of claimants, defendants and attorneys from
both sides, along with the tape recordings of a nunber of Watson's
cases were submtted to support the charges.

Staub vs. Tritech Information Systens

On July 14, 1989, Watson conducted a hearing in Case No. 13-

01458, Staub vs. Tritech Information Systens. In the Notice of

Adverse Action, Watson was charged with badgering, intimdating
and coercing M. Staub into accepting less than half of what he
was entitled to from his enpl oyer. There was no tape recording
avai l able of this hearing. M. Staub testified, however, that,
during the hearing, Watson yelled at himany tine he attenpted to
present any of his docunmentary evidence or provide any testinony.
Based on these facts, the ALJ found that Staub had been coerced

into giving up his claim
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Al though the evidence denonstrates that Staub sincerely
bel i eved that he had been pressured into accepting |ess than half
his due, in its presentation to the ALJ the Departnent did not
prove that Staub had, in fact, settled for less than half of what
was due him No evidence was presented as to the strength of
Staub's claim Neverthel ess, the Departnent did prove that Staub
felt he could not fairly present his case. Staub was intim dated
into settling.

Wat son's rude treatnent of Staub denonstrates discourtesy to
the public. Witson's failure to conduct a hearing that naintains
the appearance of fairness constitutes "other failure of good
behavior" wthin the neaning of § 19572 (t) in that it is
unpr of essi onal conduct which can not help but cause discredit to
t he appointing authority or the person's enpl oynent.

Abaurrea vs. Kinney Shoe Corp

On April 12 and June 28, 1989, Watson heard Case No. 13-1117,

Abaurrea vs. Kinney Shoe Corp. The claimant represented hinself

and defendant was represented by an attorney. The Depart nent
alleged that Watson asked |eading questions and denied the
defendant an opportunity to respond to issues raised on cross
exam nati on

A review of the tapes of this hearing indicates that Watson

asked | eadi ng questions on issues that went to the
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heart of the conplaint. Watson also interfered with the
defendant's case by lecturing both parties at |ength on various
| egal points. For exanple, near the end of the first day of
hearings, during defendant's cross exam nation of the claimant,
Watson |ectured virtually non-stop for nore than five mnutes
about possible ways that a person could be proven to be an exenpt
enpl oyee.

On the second day of hearing, Watson again |ectured non-stop
for alnmost ten mnutes about defendant's burden. This was in
response to the defense attorney's attenpt to elicit from a
witness a list of exenpt functions perfornmed by the claimant. In
addition, Watson criticized the defense attorney for spending tine
on "mnutia" and threatened to close the record if defendant's
counsel did not present evidence in the specific manner described
by Wat son.

During the course of this hearing, nore than three hours were
spent on the exam nation and cross exam nation of one witness.
that time, a significant percentage was spent by Watson |ecturing
the participants on various points of |aw. By wasting tine with
lecturing and then threatening to inpose time constraints on
def endant’'s counsel, Watson deni ed the defendant an opportunity to
present his case.

Watson is also charged with inproperly applying waiting tine

penal ties pursuant to Labor Code Section 203. If a
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defendant's failure to pay wages is deenmed willful, a penalty of
up to 30 days of the daily rate of pay may be awarded the clai mant
by the hearing officer. At the outset, we note that even if the
Board were to find that Watson erred in his assessnment of waiting
time penalties, an inproper assessnent, by itself, would not
constitute cause for discipline. The Departnent's apparent theory
is that Watson knew that assessing this penalty was in error and
he did it anyway and, thus, was wllfully disobedient. W ful
di sobedi ence requires a knowing and intentional violation of a

di rect command or prohibition. [Rirchard J. Hildreth (1993) SPB

Dec. No. 93-22.] Thus, to prove this charge, the Departnent nust
not only prove that Watson erred in his assessnment of waiting tine
penalties but that he did so wilfully.

Wat son found the clainmant to be a non-exenpt working manager
and awarded overtine and Section 203 penalties. Wat son' s
supervisor, Daniel Cornet, testified that he believed that Wtson
erred in awarding Section 203 penalties because Cornet believed
there to be a "bona fide dispute and . . . [consequently], the
conpany had a valid belief that they were in conpliance with the

| aw. The Departnent presented no evidence to support Cornet's
opi ni on.
Janmes J. Piretti, defendant's counsel, testified that the

enpl oyer, Kinney Shoe Corporation, had a good faith belief
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that a credible legal dispute existed because it had won 10
previ ous chall enges to the non-exenpt status of simlarly enpl oyed
wor ki ng nmanagers. However, at the hearing before the ALJ, M.
Piretti testified that he did not recall presenting evidence of
the ten previous cases in this case nor does the tape recording of
the hearing disclose that this evidence was presented.

Thus, on the evidence presented, the Board cannot determ ne
that Watson erred in assessing a Section 203 penalty. Even
assuming he did err, the Departnent did not prove Witson
intentionally disregarded the |[|aw The charge of inproperly
applying waiting tinme penalties is dismssed.

Watson's interference with defendant's presentation of his
case does, however, constitute inefficiency and inexcusable
neglect of duty -- inefficiency because Witson's | ongw nded
| ecturing wasted tine that should have been devoted to
establishing a record, and inexcusable neglect of duty because a
hearing officer has a duty to insure that both sides are given the
opportunity to establish an adequate record.

Pi zzi vs. Butson Mbile Hone Sal es

Pizzi, Case nunber 13-1438, involved a dispute about
commi ssions to be paid. The hearing was held before Cctober 23,
1989. Both parties represented thensel ves. During the hearing,

Wat son was rude and abusive. For exanple, at one
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point in the hearing, when the percentage and base of the
commi ssi on was discussed, both parties inforned Watson that their
agreenrent was a 40/60 split on the gross conmm ssions.
Not wi t hstanding the apparent agreenent of the parties, Watson
continued to ask the sane questions over and over, refusing to
accept that such an agreenent could have been nade, thus inplying
t hat Butson, the enpl oyer, was inept for making the agreenent.

Wen the parties were unable to explain the situation to
Wat son, Watson referred to hinself as an idiot or dunmy who had to
have things spelled out very sinply. At the hearing before the
ALJ, M. Butson testified that although Watson was ostensibly
referring to hinself, he felt that Watson was inplying that he
(Butson) was an idiot or dunmy. A review of the tape indicates
that M. Butson had sound grounds for his surm se.

Watson is also charged with failing to award waiting tine
penal ties although the defendant stipulated to owi ng the clainmant
unpai d conmm ssi ons. At the hearing before the ALJ, Wtson
testified that he did not find the defendant's failure to pay to
be willful because he (Watson) understood the defendant to have
seen the wunpaid conmssions as part of the overall issue of

commi ssions to be decided at the hearing.
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The Departnent carried its burden of proving that Wtson
erred in failing to assess waiting tine penalties. The Departnent
has not, however, proven any elenent of wllfulness or gross
neglect sufficient to find either wllful disobedience or
i nexcusabl e neglect of duty in Watson's failure to assess waiting
time penalties. The charge of willful failure to assess waiting
time penalties is dismssed. The Departnent proved by a
preponder ance of the evidence that Watson was rude and abusive and
is, therefore, guilty of discourtesy.

Brockway vs. MIt Quggia Enterprises, |Inc.

On May 10, 1989, while presiding over a hearing concerning
claimant Brockway's status as an exenpt enployee, Watson
intimdated and abused a wtness, Beverly Heiberger. When
defendant's attorney attenpted to object to Watson's badgering of
his wtness, Watson shouted him down. At the hearing before the
ALJ, Watson attenpted to justify his conduct by explaining that
the witness was not credible in her testinony.

Wat son also interrupted testinony and prevented the parties
from presenting their cases. The tape recording of this hearing
denmonstrates that the hearing was nore of an inquisition than a

fact finding process.
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Wat son was also charged with shouting the word "No" nine
times and preventing the defense attorney from asking a question.

The tape reveals that at one point in the hearing, Watson did,

in fact, repeat the word "No" nine tinmes in order to prevent the
defense attorney frominterrupting. Al though Watson has the right
to control the hearing, there was no call for himto be rude in
t he performance of his duties.

Wat son was al so charged with shouting "I could care |ess.”
Watson did state "I really don't care.” When WAtson stated "I

really don't care,” he was explaining, albeit rudely, that he was
not, at that point, interested in the anount of time a wtness
spent on non-managerial functions. | nstead, Watson wanted to
explore the w tness' understanding of non-managerial functions.
Agai n, although Watson had the right to control the hearing, he
did not have the right to do so in a rude and abusive nmanner
Watson's rude behavior during this hearing constitutes

di scourtesy.

Saddl er vs. Carpeteria

On Septenber 18, 1989, Watson conducted a hearing in Case No.
13-01628, Saddler vs. Carpeteria. M. Saddler, the clainmant at

the hearing, testified that he was asked |ong involved questions
by Watson and, when he attenpted to explain his answer, was

restricted by Watson to answering "yes" or
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no. The hearing |asted approximately an hour and a half.
Saddler testified that, except for twenty mnutes or so when
Wat son was out of the roomto give the parties an opportunity to
settle, Watson spoke for three quarters of the total tine devoted
to the hearing. Watson's explanations during the hearing were so
long that tine did not permt Saddler to present his docunentary
evi dence. The ALJ who heard the testinony found Saddler to be a
credi ble witness and accepted his testinony as fact.

Wat son' s conduct at this hearing constitutes inefficiency and
i nexcusabl e neglect of duty --inefficiency because |ong w nded
expl anations are inappropriate at fact finding hearings such as
t hose conducted by Watson and inexcusabl e neglect of duty because
Watson failed to perform his duty as a hearing officer to take
t esti nony. Hearing testinony is a hearing officer's main

functi on.

Ward vs. Hone Savings of Anerica

Wat son was charged with issuing an Order, Decision or Award

of the Labor Comm ssioner in Case No. 13-00398, Ward vs. Hone

Savings of America, which was contrary to a |egal opinion issued

by the Departnment's Chief Counsel. Wat son found the comm ssion
agreenent to be invalid. The Chief Counsel's opinion approved of
the type of comm ssion agreenent at issue in the hearing before

Wat son. Watson was al so charged with
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i nproperly applying waiting time penalties based on the fact that
the Chief Counsel's |legal opinion, approving the comm ssion
agreenent, should have renoved the elenent of wlfulness in the
def endant’'s wi t hhol di ng of conm ssi ons.

The issue in Ward vs. Honme Savings of Anerica concerned the

validity of a witten policy of Hone Savings of Anerica.
According to the policy, a |oan agent earns conmm ssions on |oans
once they are "conmtted.” Even if a |oan agent has perforned all
work necessary to earn the commssion, if the |loan agent
voluntarily termnates or is termnated by the institution before
the loan is conmtted, he does not earn the conm ssion. Loans
that are conmtted after the loan agent has termnated are
reassi gned to other | oan agents who receive the conm ssion

Before the hearing was conplete, but without informng either
Wat son or the opposing claimant, Honme Saving' s "outside" counsel,
Karen Y. Teragawa of Epstein Becker Stronberg and G een, sought an

advisory opinion on the policy in question from Ll oyd Aubry, the

Labor Conm ssioner. The request for an advisory opinion did not
reference the pending litigation. Teragawa then spoke to H.
Thomas Cadell, the Chief Counsel for the D vision of Labor
Standards  Enf orcenent who advised her t hat, with sone

restrictions, the policy was not objectionable. Cadell reiterated

the main points of their
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conversation in witing on Decenber 27, 1988 in a letter to M.
Ter agawa.

On January 3, 1989, after the hearing had closed, but before
Wat son finalized his decision, Hone Savings sent Watson a copy of
Cadell's letter and argued for a decision in their favor. The
opposing party, M. Ward, had not been informed of either the
request for an opinion on Hone Saving's policy or of Hone Saving's
submi ssion of this opinion to Watson

I n maki ng his decision, Watson did not follow the opinion of
the Chief Counsel. At the hearing before the ALJ, Watson gave two
reasons for his actions. First, Witson considered Hone Saving's
letter and the attached opinion to be ex parte comunications
received after the record was closed. Second, Watson did not
agree with the opinion

If Home Saving's letter and the attached opinion are sinply
ex parte conmunications, Watson is entirely justified in refusing
to consider them If, however, the Chief Counsel's opinion is
anal ogous to California case | aw or our own precedential opinions,
t hen Wat son shoul d not have ignored the opinion.

James Curry, the Chief Deputy of the D vision of Labor
Standards Enforcenent, testified that hearing officers were
expected to follow the guidance provided by the Chief Counsel's

opi nions. Generally, these opinions were conpil ed
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and distributed during training and later, as nore opinions were
i ssued, circulated to the hearing officers.

However, during cross examnation, Curry was asked what a
hearing officer should do if given a legal opinion by one of the
parties. Curry answered that "[t]he hearing officer should check
to see that [it]s a letter that has been circulated to the staff
for policy guidance.” The evidence did not denonstrate that the
Chi ef Counsel's opinion regarding Hone Saving's policy had been
circulated to the staff. The only copy presented to Watson was
the copy submtted by the defendant, Hone Savings, after the close
of the hearing. Daniel Cornet testified that he did not believe
that this opinion had been distributed.

Thus, the Departnment did not prove that the letter
constituted the kind of opinion that hearing officers were
required to use as guidance. W can only conclude that this
opinion of the Chief Counsel was not the sort of opinion that
hearing officers were expected to follow because it had not been
ci rcul at ed.

Watson is also charged with awarding waiting tinme penalties
to M. Ward in error. Watson's award of waiting time penalties
m ght be unreasonable if the only basis for the award was Watson's
finding that Home Savings did not have a good faith belief in the

validity of its policy. The fact
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that the Chief Counsel later found the policy unobjectionable
should weigh heavily in the good faith determ nation. However
Wat son testified, and the Departnent failed to refute, that he had
an additional basis for awarding the waiting time penalties --
sonme paynents had been del ayed.

Thus, the Departnent failed to prove that WAt son
intentionally disregarded the law in awarding waiting tine
penalties. This charge is dism ssed.

Bur ger King

The hearing in Case No. 13-01629, the Burger King case, was
hel d Novenber 15, 1989. The tape of this hearing denonstrates
that Watson was hostile and intimdating during the early m nutes
of the hearing while eliciting basic background information froma
defendant's representative, Kurt Pederson. Pederson testified
that during this interchange, Watson continuously glared at him
Wat son apparently did not understand Pederson's answers and wote
down wrong information on his hearing fornms. Wen the error cane
to light, Witson acted out his frustration by slammng his
briefcase and daily calendar on his desk each tine he got out new
f orms.

During the course of the hearing, despite the fact that both
parties were represented, Witson persisted in "educating" the
participants, particularly the claimnt, on various points of |aw

After the first day of hearings, defendant's attorney
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conplained to Watson's supervisor, fearing that defendant could
not get a fair hearing because of Watson's apparent bias. Watson
was recused.

WAt son' s behavi or constitutes discourtesy to the public based
on Watson's infantile behavior of glaring at M. Pederson and
slamming his brief case in a display of irritation.

Lopez vs. Brent Parker

On Novenber 6, 1989, Watson held a hearing in Case No. 13-

01192, Lopez vs. Brent Parker. In the Notice of Adverse Action

Wat son was charged with lecturing throughout the hearing and
unreasonably refusing to permt a witness to testify. He was also
charged with making |oud outbursts, being argunentative and using
the word, "crap." In this hearing, the only
participants were the claimant, a witness called by claimnt, and
Wat son. Watson did not |ecture throughout the hearing. Most of
t he hearing consisted of Watson asking questions and the clai mant
responding. A witness who acconpanied the clainmant attenpted to
clarify the claimant's answers. Watson refused to allow the
witness to interrupt his questioning.

Watson's action in refusing to allow the witness to act as
interpreter or advocate for the clainmant was well within Watson's

di scretion. Watson's nethod of silencing the
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wi t ness, however, was hostile and rude. At one point, the wtness
attenpted to interrupt and Watson shouted at him The wi tness
objected to his being treated as a child or as an aninmal. Watson
tal ked right over the wtness' objection and threatened to renove
t he witness.

The prelimnary issue at the hearing was who was claimant's
enpl oyer, a sub-contractor named Robert or the nanmed defendant,
Brent Parker. Parker was served but did not appear. | nst ead
Parker sent an affidavit stating that he was not the enployer;
cl ai mant had been hired by a subcontractor

After hearing claimnt's explanations, Watson determ ned t hat
the appropriate course was to grant clainmant a continuance to
enable him to add the subcontractor as a codefendant. In
response, the witness requested an opportunity to testify. The
witness clainmed that he had docunentary evidence that would
determine the identity of the enployer. Watson refused to allow
himto present this evidence, explaining at length that, if a new
def endant was added, the new defendant would be denied the
opportunity to cross exam ne the witness.

Watson clearly did not take the tinme to understand the inport
of the witness' claim |If the witness had been able to convince
Wat son that the correct enployer had been naned, the matter could

proceed.
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However, notw thstanding the possibility that a continuance
m ght have been unnecessary if the witness had been allowed to
testify and present his evidence, the Board declines to find on
these facts that Watson was inefficient. Wthout nore, a nere
error of judgenent of the type alleged should not be grounds for
di sci pli ne.

In addition, since the exclamation "crap”" is not heard
anywhere on the tape recording of this hearing, the Departnent
failed to prove Watson said that word. Wat son was, however,
di scourteous in his treatnment of claimnt's w tness.

Engl and vs. European Fun In The Sun, Inc.

On February 27, 1990, Watson presided over a hearing in Case
No. 13-01624, England vs. European Fun In The Sun, Inc.. Early in

t he hearing, Watson became upset and frustrated, raising his voice
when the claimnt, who was al so upset, refused to affirmthat the
corporation, rather than the individual owners of the corporation,
was hi s enpl oyer. Wat son repeatedly asked the sane questions and
the claimant repeatedly gave the sane answers. The clai mant was
hinself belligerent and hostile. Wen the clainmant attenpted to
expl ai n, Watson interrupted him again asking the sane
unproductive questions. The interchange appeared to be a contest
of wlls. At one point, Watson was so upset that he left the

room stating that he was going to obtain his senior
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After this break, Watson returned and managed, for the nost part,
to restrain hinself fromfurther outbreaks.

Watson is charged with interrupting the claimant when he
attenpted to respond to Watson's questions. This happened nunerous
times during the hearing when the claimant attenpted to explain
his answers. Watson cut off claimant denying him an opportunity
to expl ain.

Any del ay caused by Watson's absence to obtain the counsel of
his senior is mtigated by the fact that |eaving the roomuntil he
could regain control was in accord with one of the suggestions
made at an earlier performance eval uation. However, Watson's
argunentative and repetitious questions constitute discourtesy and
i nefficiency.

Part B

Part B of the Notice of Adverse Action alleges that Watson's
hearings were inordinately Iong and that he schedul ed conti nuances
even though it was possible to proceed with the hearing. A review
of the taped hearings indicates that Wtson's hearings were
inordinately long primarily because Watson failed to ask sinple
guestions designed to elicit information and instead asked
ver bose, confusing questions designed only to denonstrate Watson's
expertise in this area of the law. An outcone of Watson's failure

to conduct his
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hearings efficiently was the need to continue the hearings unti
anot her day.

The Departnent also charged that, despite having been warned
agai nst granting unnecessary continuances, Wtson continued his
practice of granting continuances when he shoul d have proceeded.
The Departnent quantified this charge by presenting evidence that
in the three nonth period before Watson's termnation, he had
granted 24 continuances, while his predecessor granted only 2
within a simlar period of tine. Even without information
measuring the appropriateness of the individual continuances, the
large disparity in the nunber of continuances granted by Watson
when conpared with the practice of his predecessor supports a
finding that Watson granted an excessive nunber of continuances
despi te havi ng been warned against this practice.

The Departnent presented evidence of one specific case where
Wat son continued the hearing when the Departnent believed he

shoul d proceed as scheduled. In Mttt vs. Lotus Mnagenent, Inc.

a hearing held sonetinme before October 23, 1989, Ms. Mtt filed a
claim for wages for herself and her husband. Wfe and husband
were enployed by the sane enployer. Wat son required that the
claim be anmended to distinguish the individual clains and then
conti nued the hearing although it was possible to hear Ms. Mtt's

claim
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Wat son testified that his rationale for continuing the claim
rather than hearing it at that tine was that Ms. Mtt was
unprepared to proceed and if he had heard her clai mshe would have
recovered nothing. Notw thstanding Watson's clained rationale, it
is the Department's policy to proceed when possi bl e. ?

Unnecessary continuing of cases that should be heard or
conpl eted as schedul ed constitutes inefficiency.

Part C

Part C of the Notice of Adverse Action was divided into two
parts at the hearing. The first charge in Part C alleges that
Watson failed to follow his supervisor's instructions and then
attenpted to circunvent those instructions by ignoring the chain
of conmand. The instructions in question concern the use of a
long formversus a short formin preparing decisions. On Decenber
13, 1988, the Labor Comm ssioner issued a nenorandum instructing
the hearing officers to utilize a short form for decisions in
whi ch the award, including penalties, did not exceed $2, 000. 00.

I n August 1989, Watson issued a decision in which the award,

with interest, exceeded $2, 000.00. Wen Watson's

0 interest is the fact that Ms. Mtt's son becarme ill
during the time she had been granted to amend her claim She
called for an extension but was refused. Wen Ms. Mtt failed to
appear on the appointed day, Watson dismissed her claim wth
prej udi ce.
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supervi sor, Daniel Cornet, becane aware that Watson had used the
short form of decision, he instructed Watson to use the long form
WAt son chal l enged Cornet's instruction, maintaining that interest
should not be included in the calculation of the award for
pur poses of determ ning which formto use, long or short. Cornet
agreed to check with Regional Ofice. Cornet confirned that the
long form should be used and informed Watson of his findings.
Watson still thought Cornet's finding to be in error and
t el ephoned Ll oyd Aubry, the Labor Comm ssioner, directly.

Watson is charged with failing to follow his supervisor's
instructions and attenpting to circunvent those instructions by
directly contacting the State Labor Comm ssioner and/or the
Regi onal Manager. This charge is dismssed. Wtson did not fai
to follow his supervisor's instructions: he filed the long form
In addition, there was no evidence of any policy stating that only
specific channels could be used to ask for information. Although
the nmenorandum to the hearing officers instructed themto contact
their supervisor if they had questions, this instruction did not
expressly preclude the hearing officers from seeking help from
ot hers.

The second charge in Part C alleges that Wtson was
bel ligerent and hostile when ordered to conduct a hearing in the

case of Satringer and Garcia vs. Coyote Kilns, Case No.
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13- 02520. On May 11, 1990, a clainmant approached Cornet to
conmplain that Watson had taken her hearing off calendar and she
was going out of the country. Cornet contacted Watson and was
informed by him that he had continued the hearing because of
i nproper service on the defendant, Coyote Kil ns.

At the hearing before the ALJ, Cornet testified that hearings
are often conducted even though there is a question about whet her
service has been nade on the defendant. Because an interpreter
was present and one of the claimants was about to |eave the
country, Cornet instructed Watson to conduct the hearing. Cornet
informed Watson that a provisional hearing could be held and
descri bed how to conduct such a hearing. Witson objected, |oudly
di sagreeing about the propriety of conducting the hearing when
noti ce had not been perfected. Watson told Cornet, "you do it."

Shortly thereafter, Watson telephoned Bob Smth, Cornet's
super vi sor. After speaking with Smth, Witson entered Cornet's
office and informed himthat Smth wished to talk to him After a
brief three-way conference call, Smth instructed Watson to hold
the hearing, stating that Watson had not infornmed him of the
entire circunstances. Watson told Smth that if he had to conduct

t he hearing, then he was doi ng so under protest.
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Watson testified that he refused to conduct the hearing,
after Cornet had instructed himto do so, because he believed it
was a violation of his oath of office and against respondent's
policy to protect both parties. He denied telling Cornet, "you do
it." He testified that in refusing, he stated, "If you want it,
you should hold it - I"mnot refusing but protesting.”

The ALJ who heard the testinony of the wtnesses found
Cornet's version to be the nore credible. Al t hough Wat son
ultimately conducted the hearing, his initial refusal and
3

bel i gerence constitute insubordination.

Sunmary of Fi ndi ngs and Char ges

To summarize, the record supports overwhelmngly a finding
t hat WAatson was discourteous to the public. During his hearings,
Wat son was rude and abrasive, often badgering and belittling
peopl e who appeared before him Watson's treatnent of defendant
Butson, claimants Staub and England, and the w tnesses in Lopez
and Brockway are good exanples of the hostility a hearing
participant was likely to face during Watson's hearings. Slanmm ng

his briefcase and gl aring at

Watson was also charged with nisconduct in the case of
Raj kovich vs. Certified Pension Consultants. The tape recording
of this hearing is not anbng the numerous tapes contained in the
record. Gven the tinme it wuld take to secure a copy of this
recording and the fact that Watson's dismissal is well supported
by other evidence in the record, the Board makes no ruling on this
char ge.
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defendant's representative as Watson was found to do in Burger
King is another exanple of Watson's discourtesy.

Watson is guilty as charged of inefficiency for delaying the
influx of testinmony by his longw nded lecturing as examned in
Kinney and Saddl er, and for stubbornly asking repetitive
unproductive questions as illustrated in the England case.
Watson is also guilty of inefficiency for unjustifiably granting
conti nuances despite the Departnent's clear instructions that he
avoi d granting unnecessary continuances.

Watson is also guilty of inexcusable neglect of duty for his
conduct in Kinney where he failed to insure that both sides woul d
have an opportunity to develop a conplete record. Witson failed
to recognize that it was his job to conduct a hearing and not an
i nqui sition.

Watson is guilty of insubordination for his belligerent and
hostile attitude when ordered by his supervisor to conduct a

hearing in the Coyote Kiln case. Wtson's unprofessional conduct

during the Staub case which caused Staub to be deprived of his

opportunity for a hearing constitutes other failure of good
behavi or.

Havi ng found that the bul k of the charges agai nst Wat son have
been proven by a preponderance of the evidence, the issue renains

whet her the Departnment followed the principles of
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progressive discipline in dismssing Watson fromhis position as a
Deputy Labor Comm ssioner 11.
Penal ty

Pursuant to Covernnent Code section 19582, the Board is
charged with determ ning whether a disciplinary action is "just
and proper". In acconplishing this responsibility, the Board
considers a nunber of factors it deens relevant in assessing the
propriety of the inposed discipline. Among the factors the Board
considers are those specifically identified by the Court in Skelly

v. State Personnel Board (Skelly) (1975) 15 Cal.3d 194:

. [We note that the overriding consideration in these
cases is the extent to which the enpl oyee' s conduct resulted
in, or if repeated is likely to result in, [hlarm to the
public service. Citations.) Qher relevant factors include
the ~circunstances surrounding the msconduct and the
i kelihood of its recurrence. 15 Cal. 3d 217-218.

In this case, the harm to the public service is serious.
Persons forced to appear in an admnistrative proceeding should
not be subjected to abuse. Since Watson's duties as a Deputy
Conmi ssioner |1 consist alnbst entirely of conducting hearings in
which the public mnmust appear, any repetition of this behavior is
certain to result in additional harm

One of the issues the Board considers in analyzing the
circunstances surrounding an enployee's conduct is whether the

enpl oyer has foll owed the principles of progressive
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di scipline. The issue of progressive discipline has been visited

nunerous tines over the years. 1In Rta Nelson (1992) SPB Deci sion

92-07 p. 6, we stated:

H storically, the SPB has followed the principles of
progressive discipline in exercising its constitutiona

authority to review disciplinary actions under the State
Cvil Service Act. The principles of progressive discipline
require that an enployer, seeking to discipline an enpl oyee
for poor work performance, follow a sequence of warnings or
| esser disciplinary actions before inposing the ultinmate
penalty of dismssal. The obvi ous purpose of progressive
discipline is to provide the enployee with an opportunity to
| earn fromprior mstakes and to take steps to inprove his or

her performance on the |job. Thus, corrective and/or
di sciplinary action should be taken by a departnent on a
tinmely basis: performance probl ens should not be allowed to

accunul ate before progressive discipline is initiated.

Al though formal discipline is preferred as a neans of
informng an enployee that inprovenent is needed, fornal
discipline is not always required prior to the inposition of harsh

di sci pli ne. [ See Mercedes C. Manayou (1993) SPB Dec. 93-14 p.

11.] Informal discipline may suffice as long as the enployee is
provided with an opportunity to learn from prior mstakes and to
take steps to inprove his or her performance on the job prior to
the inposition of harsh discipline. [1d.] Al t hough t he
Departnent, failed to take fornmal adverse action against Watson
prior to inposing the ultimte sanction of dismssal, the main
principles of progressive discipline were followed. Over the
years, Watson was inforned that his supervisors had serious

concerns about the manner in which he
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conduct ed heari ngs. Thr ough perfornmance eval uations, counseling
sessions and witten nenoranda, these concerns were fully shared
with Watson. After each evaluation and discussion, Watson agreed
to change his ways but then the conpl ai nts began agai n.

Over the course of 1989, Cornet gradually becane aware of
conmpl aints, many of which he shared with Watson. Finally, in
Cct ober of 1989, Cornet net formally with Witson and his
representative. Watson was informed of the basis of the proposed
adverse action. It is inportant to note that even after being
notified that the Departnment was preparing to take serious
di sciplinary neasures, Wtson's discourtesy continued, as 1is

evidenced by his conduct in the Burger King, England and Lopez

cases.

Through progressive discipline, an enployee is inforned of
the need for inprovenent and given the opportunity to inprove his
or her behavior. Wtson's continued rudeness, as evidenced by his
behavi or after adverse action was recomended, indicates that he
| acks the capacity to correct his problens.

We are seriously concerned with the |ikelihood of recurrence
of Watson's msconduct in the future. Prior to recomendi ng

adverse action, Watson's supervi sor suggested
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that Watson contact the Enployee Assistance Program WAt son
responded that such contact was unnecessary.

During the hearing before the ALJ, the Watson was asked if he
consi dered any of his conduct to be badgering, rude or hostile.
Wat son deni ed these descriptions of his behavior. Watson denied
any wongdoing at all. He blamed the w tnesses for not answering
his questions and the attorneys for wasting his tine.

|f, after hearing the testinony of the wi tnesses and hearing
the tapes of his hearings, Watson does not understand why he is
being disciplined, we are convinced that he wll not cease his
m sconduct and, thus, should no |onger conduct hearings on behal f
of the departnent.

M ndful that Watson is a twenty year enployee, the Board
reviewed alternatives to dismssal. The Departnent naintains that
dismssal is the only appropriate course of action because
Watson's main problemis in relating to people, and the Depart nment
has no positions that do not involve public contact. The Deputy
Labor Conm ssioner | positions involve public contact where the
need for sensitivity and tact with people is nore inportant than
that of a hearing officer. One of the primary functions of the
Deputy Commissioner | is to conpromse and settle cases.
Therefore, it would be inappropriate to denote WAatson to that

| evel .
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CONCLUSI ON

Wat son's m sconduct toward the parties during his hearings
constituted i nefficiency, i nexcusabl e negl ect of duty,
di scourteous treatnment of the public and other failure of good
behavior within the meaning of Governnent Code section 19572,
subdivisions (c), (d), (m and (t). Hs lengthy lecturing and
schedul i ng of wunnecessary continuances constituted inefficiency
within the meaning of Section 19572, subdivision (c). Watson is
also guilty of insubordination, Section 19572, subdivision (e),
for belligerently challenging his supervisor's instructions and
initially refusing to follow them

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. The above-referenced action of the Departnment in
di sm ssing Watson i s sustai ned;

2. Appellant, Robert J. Watson, is dismssed.

3. This opinion is certified for publication as a

Precedenti al Decision (Governnment Code 8§ 19582.5).
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